May 21, 2020

Carolynne C. White
Attorney at Law
303.223.1197 tel
303.223.0997 fax
cw hite@bhfs.com

VIA EMAIL AND REGULAR MAIL
Town of Eagle
200 Broadway | P.O. Box 609
Eagle, CO 81631
RE:

Red Mountain Ranch Partnership, LLLP (“RMR”) Annexation, Planned Unit Development, and
Preliminary Plan/Final Plat Application (the “Application”) with the Town of Eagle (the “Town”) –
Request for Delay of Final Consideration

Dear Council Members:
This firm represents Trinity Red Eagle Development, LLC (“RED”), the owner of the property adjacent to
RMR. RMR’s Application with the Town includes property along Eagle River and Highway 6 (the
“Property”). With this letter, we set forth a summary of RED’s comments on RMR’s Application, focusing
specifically for purposes of this letter on the Preliminary Plan/Final Plat Application, for the consideration of
the Town Council and for the record.
We ask the Town to delay final consideration of the Application until outstanding issues with respect to the
Property can be resolved. If the Town approves the current Application without resolution of the issues, the
Town would be approving a final plat based on incomplete and in some cases incorrect information about
the Property. The Town also would be sanctioning development that cannot comply with the Final Plat Red
Mountain Ranch Filing 5 (the “Final Plat”). Furthermore, the Town’s approval would be inconsistent with
procedural requirements in the Code of Ordinances of the Town (the “Code”). This letter explains each of
the issues in greater detail.
Background and History
RED and RMR admittedly have a lengthy and complex history in the Town. While much of the history
between the two parties is unrelated to the Application, some of it does have a direct impact on the
Application. The principal transaction between these parties is the purchase and sales contract entered into
by RED and RMR in 2005, amended by the Fourth Amendment to Agreement of Sale in 2008 (the
“Amendment”). A Memorandum of Agreement (the “MOA”) attached hereto as Exhibit A-1 was recorded
with the Clerk and Recorder of Eagle County on August 21, 2008.
The Amendment imposed several post-closing legal obligations on RED and RMR with respect to the
Property. In the Amendment, RMR agreed to convey Tract A and Tract B for roundabout right-of-way and
related purposes within 10 days of request by RED, one roundabout on Tract A and one roundabout on
Tract B. A depiction of Tract A and Tract B is attached hereto as Exhibit A-2. Construction of these
roundabouts never began due to a variety of obstacles, including economic repercussions of the 2008
recession. Also, certain of RED’s vested rights associated with the development it planned to construct on
the property purchased from RMR, Eagle River Station (“ERS”), ultimately expired. However, what is
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relevant for purposes of the Application is that the Amendment expressly stated that RMR’s obligation with
respect to Tract A and Tract B was ongoing. In other words, RMR’s obligation to convey Tract A and Tract
B for roundabout right-of-way and related purposes remains intact even though vested rights for ERS may
have expired.
RMR also agreed to encumber a portion of RMR’s property with a permanent drainage easement (the
“Drainage Easement”) attached hereto as Exhibit B. The Drainage Easement was recorded with the Clerk
and Recorder of Eagle County on August 21, 2008. Like RMR’s obligation to convey Tract A and Tract B to
RED or dedicate the same, the Drainage Easement in favor of RED remains in place regardless of the
status of entitlements for ERS.
In 2017, RMR submitted the Application to the Town to begin the approval process required to develop its
Property. In 2019, RMR approached RED with potential alternative highway access points. RED
responded by explaining that these proposed access points were infeasible because of
previously-negotiated railroad crossings on the southern boundary of ERS. RED requested additional
information from RMR, which RMR did not provide. Without following-up with RED to provide, RMR
apparently approached Colorado Department of Transportation to secure alternative access points for the
Property, and, based on the erroneous assumption that RED would not work with RMR regarding
alternative highway access points, submitted this Application.
As part of its Application to the Town, RMR provided the Town with (1) application materials that fail to
incorporate or acknowledge RMR’s ongoing obligation with respect to Tract A and Tract B as memorialized
in the MOA, and (2) a Final Plat depicting development that RMR cannot execute because the proposed
nature center is located within property earmarked for a roundabout and the Drainage Easement. Finally,
(3) one of the access points depicted on the Final Plat is impacted by another roundabout.
Approving a Deficient Application
First, if it were to approve the current Application prior to the resolution of these outstanding issues, the
Town would be approving an application that conflicts with clearly delineated Code requirements which
could expose the Town to legal liability. For reasons unknown to RED, the title reports submitted by RMR
with its Application fail to identify the MOA. This omission conflicts with Code requirements. Specifically,
Section 4.12.020.A.2.d of the Code requires a current title commitment dated no more than 30 days from
the date of the sketch plan application; Section 4.12.020.B.2.d requires a current title commitment dated no
more than 30 days from the date of the preliminary plan application; and Section 4.12.020.C.2.d requires a
current title commitment dated no more than 30 days from the date of the sketch plan application. (We note
that the final plat application in Section 4.12.020.C.2.d requires a current title commitment dated no more
than 30 days from the date of the sketch plan application, but believe that the section more accurately
should require a current title commitment dated no more than 30 days from the date of the final plat
application.)
Because the MOA was properly recorded with the Clerk and Recorder of Eagle County in 2008, long
before submission of the sketch plan application, the preliminary plan application, and the final plat
application, the title commitment provided by RMR to the Town was not current, and therefore does not
comply with the Code. Further, it is demonstrably and incontrovertibly incorrect in its omission of this key
document. A current and accurate title commitment is required as part of a subdivision application to
ensure that the development furthers the health, safety, and general welfare of Town residents. Without a
title commitment including the MOA, the Application does not permit the Town to accurately gauge the
development’s potential impacts on the Town, its population, its services and facilities, its environment, its
character, its existing and potential land uses, and its economy as required by Section 4.12.030 of the
Code.
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Moreover, if the Town were to approve the Final Plat based on this title commitment, which it knows to
have omitted key documents showing a conflict with the property lines and development shown on the plat,
it could expose the Town to a variety of claims that the Town acted unlawfully. For this reason alone, the
Town should hesitate in approving RMR’s Application without resolution of the outstanding issues.
However, as explained below, several additional reasons exist why the Town should not approve the
Application without such resolution.
Impossible Final Plat
Second, by approving the Application without resolution of the outstanding issues presented by the MOA,
the Town would be approving the Final Plat, a document with which RMR’s proposed land uses cannot
possibly comply. That the Town was not party to the MOA does not impact its effectiveness. One of the
principal purposes of recording documents in the real property records is to provide notice to all parties of
existing enforceable obligations that run with the land. One reason a current title commitment is required
with subdivision applications is to ensure municipalities and counties are aware of all the existing legal
obligations and rights of way affecting a property, prior to their approval of new, potentially conflicting, legal
obligations and rights of way for the same property. Such a conflict clearly exists here.
The Final Plat depicts a 1.4-acre commercial/educational parcel (C/PUD-2), the entirety of which is
encumbered with Tract A (per the MOA), and the Drainage Easement (see t he right image below). These
encumbrances impact RMR’s proposed nature/educational center. We understand the nature/educational
center is of importance to the Town in furtherance of its goals related to economic development and
connection to open space. However, RMR has promised RED and the Town different uses for the exact
same property. As the depictions below demonstrate, the nature/educational center building cannot coexist
with the roundabout and Drainage Easement in Tract A.
Tract A

Conflict betw een the roundabout’s
construction on the C/PUD-2 parcel

grading

and

Conflict betw een the Drainage Easement and the nature
center
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Nor can the access point promised for RMR Parcel R/PUD-3 coexist with RMR’s obligation to convey Tract
B for a roundabout and related purposes.
Tract B

Conflict betw een the roundabout’s grading and RMR’s access point

While we understand that the Town is not a party to the MOA and its enforcement is not part of the Town’s
regulatory authority, it is equally clear that the reason the Town, like all jurisdictions with subdivision
approval authority, requires a current and complete title commitment to be submitted as part of a
subdivision application, is to ensure that the subdivision, if approved, does not create conflicts, create
undevelopable parcels, or parcels without proper access or utilities.
If the Town were to approve the
Final Plat in this situation, it would be creating such a conflict.
Because there is no possible way RMR can comply with its obligations under both the Amendment and the
Application without agreement between RED and RMR, RMR’s current Application cannot stand, and the
Town must delay it until these outstanding issues have been resolved.
Procedural Concerns
Third, by approving the Application as it currently stands, the Town would not be following the Code’s
procedures for a final subdivision plat. Although the Code permits the Town’s Planning Commission to
waive certain submittal requirements for the sketch plan application and the preliminary plan application
under certain circumstances, the Code does not permit such waiver for submittal requirements for a final
plat application. Code § 4.12.020.D. Therefore, the Town cannot merely ignore the fact that the Final Plat
application does not contain (1) a current title commitment showing all matters of title and (2) the extensive
list of submittal materials required under Section 4.12.020.C of the Code. Per the Town Planner’s
testimony at the April 21, 2020 Planning and Zoning hearing, it is unclear what documents are still part of
RMR’s Application, and in the absence of clarity, it is difficult to tell if the Application is compliant with the
Code. The Town should make public a checklist of what is required and why certain requirements were
waived. Only then can a truly objective determination be made about the Application.
Should the Town approve the Application without clarity on what requirements are part of the Application, it
would, in effect, be granting RMR a waiver from the requirements of the final plat application submittal, and
overriding RMR’s recorded contractual obligations. Therefore, the Town cannot lawfully approve the
Application under these facts.
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Conclusion
RED respectfully requests that the Town refrain from approving and delay further consideration of the
Application until these and other outstanding issues with respect to the Property are resolved. A decision
by the Town without resolution would create yet another obstacle to the development of RED’s property,
and would almost certainly result in approximately 100 acres of undeveloped property within the Town, if
not permanently, at least for a very long time. Notwithstanding RMR’s mischaracterization of RED’s
position with respect to the alternative highway access points, RED remains willing and able to participate
in whatever conversations are necessary to achieve resolution.
Thank you for the opportunity to comment on the Application.
Sincerely,

Carolynne C. White
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